
Commission find. that the record in this ca.e .haw. ~at SST has

both 'the ability and incentive to operate anti-c=patitively (and

in fact has operatect anti-competit.ively) in ~e ZS urket,

including' "the VMS aarket.. '1'he Commi••ion "l1eve. SBT vill

cont.inue 'to do .0 unle•• effect.ive, practical control. an .et. in

place 'to prevent. or det.u .uch activit.y. In4eed, ~e eomaia.ion

find. 'that. SST'. current pre.ence in the VMS .arket. vithout .uch

control•.i. not promot.ing' ~e policy de.1re4 ~y ~e Commi••ion.

'1'he ccmmi••ion therefore vill order that. 8ft'. uial authority 'to

offer Me.oryCallW ••rvice be placed on hold unt.il the Commi.sion

can d••ig'n and impl_ent. 'the control. it believe. nece••ary t.o

protect the .arket. and 'the Stat.e '. economy from SST aonopoly

behavior 'that threat.ens 'the exist.ence of an efficient., ccmpet.itive

.JMS lIlarket. Specifically, 1:he following actions vill be ordered.

1. '!'he commi••ion vill 'temporarily freeze Sft •• uial

cfferinq of M_oiyCall· .ervice. '!'he freeze .eana 'that. 8ft'.

provision of MUlcryC&ll· .ervice i. 'temporarily re.tricted 'to tho.e

specific Memorycall· cu.t.oaen vho have actually .ub.cribed t.o

MaoryC&ll- .ervice 021 or ))afore the effective dat.e of the

C==i••ion Order 1n 'thia ca...

2. '%'he Commi••ion .tat.e. 'that. the purpo.e of the umporary

freeze i. 'to halt Sft'. ant.icoapet,it.ive behavior paneling filinq ~

Southern Bell of a coaplet.a coat of .ervice .tudy for MaoryCallW

.ervice, 1Jacludinq all vorkpapera 'theret.o, and pending' caai••ion

de.iqn and 1JIpl_antat.ioD of appropriate requlauzy COftt.rol. 1:0

prevent aDd/or deter aonopoly abuIIe and t.o in8ure 'that. SB1". efttry

41



into th. VMS :ark.t has 'the .ff.ct of a••i.tine; in.t.ad of

~.t.arc1in9dev.lopmet of an effici.nt, competit.ive VMS arket.. Th.

~emporary freeze vill raaain in place no lon,.r ~an n.c••••ry t.o

achi.v. 'th..e ends. Aft.er that, SB~·. uial effer of XaoryCall

aarvica vill ruum••

3. Commi•• ion undert.ake. followine;

1nve.tie;ationa/actiona in orcSer ~o d.velop 'the appropriate

~equlat.ory control.:

a. %dentificat.ion of the action. nece••ary ~o tnaure
'the elimination of all net.work acce•• probl_ that
have kept or it i. rea.onably believed may keep VMS
co:petitor. from havine; comparably efficient
interconnection to the local .y.t... This
IncluCSe.:

~. Solving the co-location problem,

2 • Solvine; the lUSS .wit.ch uJ)9%'aeSe &DeS
replace.ent proble.,

3. t>eveloping .y.tn architecture ••id.. ~%n

architecture that provide. the opportuni~ 'to
provide VMS.

I). Esteli.hing CPNI rule. and procedure. t.o deal vith
CPNI probl... and their re.olution on an ongoine;
I)asis,

c. Designing regulat.ory control. t.o eliminat.e 1IIprop.r
.arket.ine; practic... Thi. would include control.
'that.:

1.

2.

3.

Pr.clud••olicitat.ion of tJ'AS Bureau c:u.t.eaer.
who call aft = order call PorvardiDt and
o~ar =-tea callin9 f_~ea,

•Pr.clud. aolicitat.ion and aal.a of KaoryCall
aervice by anyone o1:her 'than • apecially
d..ivnat.ed aal•• forc.,

••quir. aft =e.t.u.li.h a ••panh 1I&Z'bt.ine;
oZ'Vanizat.ion for the .arket.in9 of K..oryCall-,
compl.t.e vi1:h appropriat.. COR accoant.inq
cont.rola and other or;anizat.ional requiraanta
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desiqn.4 to insur. 'th.t. all t.h. .ct.ivitie•
• s.ociated with .arket.ing M..orycall- and
their costs are provided and accounted for
.eparat.. from the operation of any other part
of SST' • .arketin; arm, or require SIT to
provide M~orycall- through • .eparate
subsidiary;

•• Equalize ace... by .11 VMS compet.it.ors to
SBT'. monopoly billinq .y.t... ~or u.. in
~illinq for VMS .ervice.;

5. Equalize acce•• by all VMS competitor. to
SST'. .enopely billing .yst._ fer uae in
promot.ing' any VMS .ervic. by any .eaM.

4. Establi.hing~. prop.r pric. for X..oryC&ll
.ervic. by ••ana of:

1. Performing a complete r.vi.w of all relevant
cost data and making an independent ant
ef the true co.t ef KemeryCAll- .ervic.,

2. A•••••in; lhether and how .BT'. provi.ion of
Memoryeall .ervic. benefita frca th.
followinq a.p.ct. of 58'1" ••enopoly po.it.i~

and if .0, Whether the pric. of MaaoryCal1
.hould .0 reflect:

a) As.ociation wi'th the .ellSou'th and/or the
South.rn Bell 10;0 and n....

~. ~. temperary fr.ez. .hall be reexamined by the

Ccmmi••ion once the .at.t.r. li.t.4 ~ov. have ~en concluded .0

that the Ccmmi••ien may det.ermin. to i u .atisfaction ~t SIT can

tHI .et free in the VHS .arket. te ccmpet.. under the refUlat.ory

fr..evcrk r.feranca4 ~lov (paraVZ'aph 5) without. undue ri.k of .IT

abusing ita aonepoly po.i~oft.

J5au, ~cr1~, p. 252, 1 • ., t.o 1. 15, '1'eat.11I0ny of ATe:
witn.ss Mr. BUlmon.tt.i, .stabli.hing th.t ATe doe. n~ ..rut. ita
voice ..11 .ervice ••• package with ita interexcbanqe .ervices,
~ut rather ha. .stabli.he4 • ..parat.e aarkating organizat.ion for
ita voic. mail .ervice.
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~. The Ccmm.i••ion adopt. the requlatory fr..ework for

Memorycall- that i. de.cribed in detail in the Staff'. prefiled

1:.e.timony in 'thi. ca.e, which i. geare4 1:.0 re9\1latinq SIT'.

pre.ence in ~e VMS ~rket and other ZS markets in a way that

promote. develop.ent of tho.e ..rkets to ~eir efficient,

competitive limits.

VI.

PJttmnXOH tsms

A. lCC Fn'mptign

1. '!'be Rul. gf Lay

'1'he .eope of the FCC e • juri.di~ion i. CSefined by the

Com=unication. A~ of 1934. 16 Se~ion 1!2 (b) (1) at 'the

Cc:=unieation. A~ contains Conqre•• ' enacaent at an expreaa

juri.dictional bar 1:.0 'the FCC·. authority 'to act in any aannar in

the arena of intra.tate teleCClUllUnicationa .erviea••11 The

juri.dictional bar contained in the cemaunicationa Act ha. bean

ruled by the Unite. state. Supr_e Court to preclude 1:he FCC from

preempting .tate requlation of intra.tate telecommunications

Mau, 47 U.S.C. I 151, G USL., bereatter -the cCllZlUnication.
Act.-

27section lS2 (b) (1) stat•• in pertinent part a. follows:

• • • noth1ftcJ in ~. Act ahall be con.tru.d
1:.0 apply or viva the eomai••ion juriadiction
with re.pe= to (1) cbarv•• , cla••ifications,
practice., a.rvice., 'aci11t1•• , or
reVUlationa for or 1ft conne=1on with
intra.tate CODunicat1on .arviea ),y vire or
radio of any carrier • •• •
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.ervice. except in very narrow, lait.d circwutanc... 1'hcs.

circumstance. ari.. und.r what is call.d ~. impo.sibility

exception. 1&&, Lou!.ia"a !ubl!e Stty!;. commi,.!g" v, f.a.ral

Communicatign, Commi,.!g", ~7' u.s. 355, 106 s.ct. 1110, 10 L.Zd.2d

3" (1986)1 flopl. of tb. Stat. of Califprnia X, 1.d'ra1

Cqmmunieatipn. Commi"ipn, 105 F.2c1 1217 (9th Cir. 1190) (har.atter

referred to a. "California y, lCC" and 'th. Califprnia Y' lCC court.. -th. court-).

'!'h. 1apo••1bil:1ty .xctpticm is ui99.r.d only wan 'the .t&t..

regulat.or'. .xerei,e of ita authcri'ty 1:.0 ree;ulat.e intra.tat..

tel.eommunication, a.rvic•• n.qat., th. .x.rcis. by the J'CC of it.

own valid autherity ov.r int.r,tat. t.l.communication. "rY1c•••

Mor.ov.r, .v.n wh.re auch conditiens ar. proven by the FCC, the

FCC'. preemption order i. upheld only wher. the PCC carri.. it.

burd.n of .hoving ~at .v.ry a.p.ct of it.. preemption ord.r is

narrowly uilor.d te preempt. only the .tate ree;ulat.ion or portion

th.r.ef 1:.hat. J).e.,larily 'thwarts or iaped.s the J'CC' s valid

regulation of int.rstat.. t.el.c==unicat.ion•••rvice.. tt'hat .hoving

lIlust 1>e made with apecificity. ~.

2. D' cpun'a AppllC11:1pn Rt t;h. Bul.
At !.ay 1;0 CPJlpu1;.r inquiry IXX

In C;cmrput;.r Xn;gin XXX, 'the l"CC at.t.upt.a4 t.o praapt.

virtually all 1Il&Dn&r of atat.. r.e;ulation of intrastate .nhanced

.ervice.. ft. FCC speciflcally aought t.o ~.empt 'the .taU' troll

1:.alUn9 t:hre. ~ro.d 'type. ot aet.icma:

1. ~ariffift9 Urtr••t.ata anbaDc.d .ervleu,
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2. Requirin; .tructural .eparation between intrastate basic
.ervice. and intrastate enhanced .ervice.,

3. Requi-rin; non-.tructural aafeguards inconsi.tent with or
aore atrin~nt than the FCC'••y.tem of non-structural
.afeguard.. .

Each attampted preemptive aetion va••truck down by 'the ceurt. In

.soine; so, 'the Court made .everal point. particularly relevant to

'this Commi.aion'. efforts to determine vbether and how to craft a

requlatory .ch_a to requlata SIST's provi.ion of Memorycall-.

,;'he Court rajeete4 the l'CC'a att.-pt to iJapose any

reauictions on a state '. effort to tariff intrastate eMancec!

.ervice•• It appears that the Court balieves that the

illlpossibility exception cannot provic!e a valid basi. upon which the

?CC can J)reempt state tariffing. b.A, california y. ICC, p. 12C2.

~nc!eec!r it appears that the FCC itself did not even attempt to

defend thi. particular preemptive action under an impossibility

exception approach. U., ~.n. 38.

~e Court alao atruck the !'CC'a attempt to preempt all state

regulation imposing structural .eparation requirementa. ~e FCC

at~Ulpted to preempt thi. type of .tate action en the theory that

any state requirement to .eparate intra.tate enhancac! and ba.ic

.ervice. ftece••arily ferce. a BeC to .eparate 'their intentate

~a.ic and enhancad .ervic.., due to the fact that intra.tate and

interstate compcme=a of enhanced .ervic.. are atructurally

~. 7CC'••yat_ of fton-atructural aaf.parda ..aunts to
ba.ically thr.e it_: (1) application of certain ORA
require.ents J (2) application of certain CEI requir_ants' and (3)
application of the Joint Cost Rul.. and a carrier-apacific COat
Allecation !lanuel. .
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inaavara1:lla. ~., pp. 1.243-44. '!ha ceurt struck this a.pect of

the FCC preemption order becau.e 'tha Fee failed to carry ita })urdan

of demonatrating that All sta~e-i&po.ad .aparation raquiraaent.

would nace••arily neqate 'tha FCC policy of pemitt.ing 'the

structural inteqration of ba.ic and enhanced intaratate .ervice••

%D 'the Court'. view, 'tha !'CC'. praemption ordar neglected t.o

~ace the po••1!:lility that .000a enhance" ••rvice...y be off.r.d on

a puraly intra.tate ba.i.. In fact. tha example oed to Uluatrat.

1:.hi. point va. ypic. m,il ,,:Vic•• , .aid to " a .arvic. offar.d to

di.cr••t local•• within a .tat. and th.r.fore a puraly intra.tat.

enhancad ••rvic.. ~u., the PCC'. att.mpt to pre..pt all .tate

structural ••paration requirement. va. .truck becau.. the PeC did

not carry it. bunSan of .howing that

'the .tructural .aparation of .uch puraly
~.tata enhanced .arvic.. fraa ba.ic
talaphona ••rvice would intart.re in any vay
with a carriar" ability to provide ~tat•
• nhancad .arvice. (or enhancad ••rvic.. with
mixe" intra- and inter.tat. components) on an
int.qrat.d ba.i••

U., p. 1244.

In addition, 'the Court r.j.ct.d 'the pce's in.avara1:lility

contention because that contention •••uaed that .tate .tructural

s.paration regulations nece••arily require .eparation of physical

~.clliti... '-'h. Court Dcrted 'that

{'lute regulation. a1;bt r.quire only 'that
canien ••tablish ••parat. corporat.
~ for prDV!d1ft; intraata~e -.sic
't.lephone and enhanced .e%'Vic.., wil.
allow!n; the .... faciliti.. 'to be aaed tor
both type. of .ervice.. fte co-i••ion baa
~aile4 to explain vhy r.quir1ft; c~unicatiOftl

54



carrier. to offer ~-atate enhance~ .ervice.
t.hrouc;h a .eparate corporation voul~ fru.trate
the Commi••ion'. goal of giving communication.
carrier. the freedom to choose whether to
1nteqrate or .eparate their buaw.tate
cperatiozw.

14. 'n1e Court ruled that the Darrow apo••il:li11ty exception 1. not

lIIet Where the FCC .erely ahow. that aom. po••il:lle .tate .1:rUct.ural

.eparation requirements vould negate the PCC'a policy against a

.eparate .ubsidiary requiraaant ~or the previ.ion of interetate

enhanced aervicea.~

B. l.~.r.l court Preemptipn.

Section 111.1..1 herein describes 'the KJ'3 enteracS by the

antitru.t court anc! the line of J:)u.ine•• re.trictions placacS on the

BOCs pursuant to the MFJ. Section 111.1..2 herein ~urther de.cribes

the line ot J:)usine•• re.triction. a. they have been .ub.equently

modified by the antit:'Us't court. In particular, the vaiver

contained in the VMS Waiver Order a. it relate. to information

••rvic•• transmi.sion i. di.cu••ed, J:)ecauae that is the authority

29However, <the Court did acknowled;e the poaaibility that the
!'CC could pre_pt .oae foras of atate .tructural .eparation
requirements. In particular, the Court noted that:

{t]he Ccmai••ion Ilea ..de a plaus1ble uvu-ent that -
forma of .tate .tructural .aparation raquiraanu would
n.gata it. policy of Peraitting the intevratioft of basic
and enhanced .ervice. offered on an ifttaretata baai••
For exampla, a .tate-i.po.ed raquir..ent ~t carriera
uae .eparate physical facilities for all basic telephone
and enhanced .ervices offerad Oft an intraatata Nais
would al.oat certainly foree carriers to .eparate thair
interstate .ervicaa .. vall.
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pursuant ~o which SBT now effars .aaorycall- without contravaninq

'the Ja'J Deere••

Th. Ja'J praempt••tat. r.qula~ery actien to the axt.nt:that

.uch action bar. ex.cution of 'the KFJ Deer... '!'h. XFJ 1)ecr••

includ•• , of ceur.. tha .=••quant waiv.r of "tha infoZ'llation

.ervice. ~ransmi••ion ra.triction. %n k••pinq with the ven.ral

rula of fad.ral preUlption undar 'the supr_cy Claua. of the Onited

stau. constitution, 'tha antitru.t court racovnized that -.

judicial r ...dy may infrin9. upon .tat. law only to the extent

n.c••••ry .ffectively to pretect the faderal inter••t.- KFJ, p.

160 (citation. emitt.d.)

c. Zffe;t. of prec;ptipn x••».. cn
the Commission'. AC;ipn.

AI di.cu•••d above, 'the Tee' , &bility to preempt .tau

re;'Ulation Clf intra.tate .ervice i. narrowly circmucr1b.d and 'tha

antitru.t ceurt only bara .tat. r.qulatien 'that directly conflict.

with 'the geal. of 'the KFJ. %n 'that context, the ccmmi••ion',

action her. fall. vall vi'thin th••cepe of it. authority and i, not

preempted by ai'ther 'the FCC or 1:ha antitrust court.

'rbe Cc:mi••ion ~a. its cue frca th. Hint.h Circuit'. analy.i.

in Cal irond, y. lkh. ~e Coal••ion th.r.for. elect. to .tay

clear of orderin9 SB'l' to ••parate ita pby.ical fac111tie. ~t ara

u.ed to provide 1dxad enhancad 'a%Y1c.. (1.e., that have berth an

intra.tate aDd inter.tate cOllPOftant) into .eparate .ub.1d1ar1...

Hov.ver, 'the eo-i••1on believe. ~t lIaaoryCal1- i. a purely

intra.tata ulaCOlmlUn1catiCNI .arvice. ft1. v1ev 1a auppo~ed by

both the racord (au, for instaftce, Ta.ti1lony of auzove•• and Ka4an,
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~cript, PI'. 140 1:0 1.4!) and 'the Hint.h Circuit '. analysis.

California Xc ree, t05 P.2d at J.2"". 'l'harefore, und.r 'the analysis

in C.lif;rnia y. lcc the Commi••ion might order a ~ully .ep'arate

aUb.idiary requir..ent for SBT'. provi.ion of ...orye&ll-.

Howev.r, becau•• v. vish 'to 'take th. lea.t intruaiv• ...-ur. first,

••eparat....rketinq orqanization vit.hin SST ..y be appropriate at

'this tiJD••3D %n ord.r to gain .axillnm prot.ction, "th. eepant•

..rt.ting orqanization requir...nt i. intended to inaur. ~t 'the

marketing orqanization ~t promot•• M..oryC&ll- b.~ .epante

frca'the rut of sn'. aarketing activitie•• At ~e .... tiJD., the

Ccmmi••ion .top. .hort of r.quiring duplication of the phy.ical

faciliti.. (i ••• , the local n.twork facilitie.) n.cessary to

provide MamoryC&ll- ••rvic••'1
Similarly, 'the oth.r actions taken !:ly th. COllai••ion in ~.

Ordar ar. not contrary 'to 'the preemption »oundarie•••tablished »y

"th. Ninth Circuit in C.lifemia y. lCC. ~eattng ~e revenu•• ,

expens•• and !nv••b.nt of MaoryC&ll- uov. t:.he line i. conai.tent

with both 'the ruling in C.l item!' Yc res: and 'the FCC:'. own

. JOAs discu•••d in Part V. the co_i.sion vill consider wethar
'the .aparate aarketing organization vill take tba fora of a
.eparate .ub.idiary a. part of ita further proceeding. in tbi.
aatter. au, page 50, -'UPA.

3'8ft'. pre~1on claa. r ••t, in larv. part, em 'the
•••umption 'that ~e FCC, acting on 'ther~ of CAlifprnia y. ~C;,
vill a ..a1ft a'tt-.pt U pr.~ atate rep1atory reqgiraanU like
'tho•• impo.e bere, wt 'this 'tDa avoid propagating ovubroad
praaption claiaa t.bat again _.t be .truck by t.b. federal c:ourta.
Leaving 'the speculative uture of ~t a••\DIPtion a.ide, 'the
Coaai••ion'. ac'tiona here are cl.arly vit:hin Ule apll.n of
excluaive atate action cont.eaplated ~ califprni. y. rc:c;, the
con~rollin.. ca.. in t.b1. utter.
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arvuaent. in 't.ha~ ca.e. ...., CalifptDia y, rcc, p. 1242 and f.n.

38 ~erein. Developing and implementing appropriate requlatory

control. for CPNI, aI and 'the .arketin; a.pect. of SST'. provj..ion

of Huorycall- i. certainly "ot inconsi.tent with 'the J"CC'.

approach 1:.0 ita rec;ulation of intentate D. Xftdeed, 'the 'FCC has

cSevoted .ubstantial effort 1:.0 developing th. r.qulatory control. it

beli.ve. I'.c••••ry "to properly requlat. intenbta ZS. '-'h.

Cc:=mi••ion 1••erely doing the .... on an intr••uu ..i ••

111. Commi••ion·••tate r.qula1:.ory policy and th. aetioM taken

herein to achieve that policy al.o are con.i.tent with the HYJ

Decree ~c! VMS W.iver Order. ~e requlation of M_orycall- .iaply

doe. not affect the -federal intere.t- the HFJ court protects.

Pirst. the KFJ" explicitly recoqn!ze. the role of .tate

r.qul.tion. While t.h. VMS W.iv.r Order peraiu BOC. 1:.0 enter the

VHS .arket, it vaiv•• only the provi.ion. of the JaJ itself that

forbade .ntry and th.re i. no lanquage in 'the VMS Waiver Order th.t

.ugge.t. pree=ption of normal .tate re;ulat1on. '-'hi. 1. consi.tent

vith the ori9inal KFJ which, a. noteCS aJ:)oye, preeapteCS .tate

requlation inconsi.tent with the KFJ'. protUbi1:iofta, not .u.te

requ.lation that cav.r.. pendtted activitie.. _. Part VI ••,

.upn.

Second, ~. 'type of r.9Ulatory control••ought to be developed

anc! "eployed ~ th. coai••ion are ccmai.1:ent with 'the VKS Waiver

Order. fte Camd ••ion·. Ord.r ••au 'to develop control. tbat vUl

:insure th. d."elop.nt of an effici.nt competit.ive VMS urk.t free

fram lIcmapoly abuae. ft. anti'trD.t court·. overall 90al .1•
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a1:11ar. In performing ita co.t J:)enefit analy.is in favor of

alloving BeC entry into the VKS urket, 'the antitru.t court decided

in favor of BeC entry in part due to the ab.ence of apecific,

concrete proof of anticc=peti tive bahavior of the BOCS in the VMS

.arket. lU, 'VMS Waiver Order, pp. 41-22, and f.n. , of "thi.

Order. However, "that i. preci.ely the proof adduced in this ca.e.

au, Part III.C, IUpn.

~ua, ba.ed on both 'the original Ja.1 and the VHS Waiver Order,

i't 1. evident ~e aJ'1~i~.t court doe. !lot intend it. VMS Waiver

Order 'to pre.mpt .tate rec;ulation vbere, a. here, evidence 1.

pre.ented viving concrete aub.tance to 'the contention that a Bee

has the opportunity and incent.ive to behave anc!, indeed, ha.

behaved anticompet.itively in the VMS ..rket. Preemption by the

antitru.t court i. extremely unlikely in the cirCUJlStanca.

pre.en~ed here. Moreover, the freeze of SBT'. expansion into the

VMS JUlrJcet i. only temporary and will la.t no longer 'than the time

nece••ary for the Ccmai••ion to define and deploy appropriat.e

requlatory control. to prevent .oncpoly abu.e. In the cCIIIIi••ion'.

viev, .uch an order i. not !!leon.i.t.ent with the infoBation

.erviee. lin. of busine•• re.triction contained in either the Ja.1

I)ecree or 1:.he VKS Waiver Order.

lIT" Zgpn. ammpH e;tAXI

On April 15, 1"1, .out.!lun ..11 2'elephone and "elegraph

eompany ("SU") filed iu -Motion to Expand 'the Scope of 'the Docket
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and R••ch.dule the Searini.- (h.reafter, RMotionR ) in this ca•••

~. Hotion rai.e. an equal protection claim. specifically, SST

••••rts ~at requlation of ita provision of MeaoryCall- ••rvic.
- .

without regulation of .11 oth.r provider. of competing .ervices

would r ••ult in Runfair di.crimination against {SBT] • • • in

violation of [SST' .] riiht. 'to equal prot.ction of 'the law. R

~otion, p. 3.

SBT'. equal protection claim i. without .arit. ~••hort

anlwer to SST'I equal pro'tection challenge i.: (1) ~cause no on.

el.. i. .imilarly .i'tuated to SBT, aqual protaetion i. not an

illu., (2) aven if 'ther. wer. others .iailarly situat.d, the

Commi••ion'. d.ci.ion 'to r.gulat. SST'. provi.ion of MeaoryCall

•••t. 'the rational ))a.i. test 'that i. appli.d ¥b.r. economic

r'c;ulation i. chall.ng.d on equal prot.ction qround., and (3) it i.

not a violation of .qual prot.ction wh.r. the CCIaIi••ion identitie.

one portion of a proble1ll, i.e., sn'. opportuni'ty and inc.ntiv. 'to

behave anticcmp.titiv.ly, •• oppo••d 'to other local excban9'

compani•• ' .imilar opportunity anc! inc.ntiv. (if .uch exi.ts), and

'th.n attacks 'the SST portion of 'th. probl_ first.

A. '!'hI Zqpa! Prpt.etfqn ft.ln4,D' '1'A
I. Appliad In %hi. C"a

tthe lav vitb raapa= 'to aqual protaction of econaaic ifttanau

i. vell-a.t&bliah.d. ~a Equal Prot.ction Clau.a of 'tha Unitad

state. COftI'titu'tion Ri....eUally a direction 'that all persons

.1allarly aituat.d ahould be 'treatad alib.· Cin ot C:l'hp;n' y.

Cl.burn' Liying C:'ntar, ~73 ~••• ~32, ~3', ~OS5 ••~. '2", .,



L.Ed. 24 313, 320 (ll'S).D ~. Equal Protection Claus. of the

nnited state. CCMtitution -doe. not require 'thing. which .r.
different 1n f.ct or opinion t.o b. tr.at.d in law.. though. th.y

v.r. the ...... Tign.t V, TcxI., 3ZO U.S. 141, ~4', 10 I.Ct; ",,

84 L.'Ed. 1.124, ~121 (1131). -rhu., wh.r. no cl••••••r••ought t.o

be r.quired 'to )). 'tr.at.d id.ntically, !Nt. are fcnmd 1:.0 be

diff.r.nt in fact. or opinion, di.parat. treatllent. of th_ doea Dot

repr••ent. an equal prouction violation. %"rollr1In4 y. Uk.

ElIs14 1"0 Olympic elm." 5.2 ~••upp. 304, 31' (H.D•••Y. 1"4).

~en if 'two cla.... .re .imilarly .ituat..d, 'th.y 1I&y be

di.parately tr_t.d if 'the tr.atllent •••u • rational ba.i. t ••t.

A two .t.p analy.i. occur. under the rat.ional ba.i. te.t.: (1) Doe.

the chall.nq.d action have a l.gitimat. purpo•• , and, if ao, (2)

do.. the cla••ification employed prc:naot.. 'that purpo••., au,
Sshy.iter y, Wil,pn, 450 V.S. 221, 234, 101 S.ct. 107., 17 L.Ed. 2d

1", 197-198 (1981) (wThus, the pert.iDut inquiry [UDder the

rational ba.i. t.a.t) i. Wheth.r 'the cla••ification _ployed •••

advance. l.gitimate l.gi.lative 90al. in a rational fa.hion.·)

(Bracketed matarial aupplied) I vane, y, Ir'41.y, ~.o U.s. ", 97,

91 S.Ct. 931, 59 L.Ed. 2d 171, 17. (1'7".

There need not be • ti9ht fit.t.1nq r.lat.ionship between the

JNZ'P0.~ and ruult.. _, Jack'AD 1fIt,r 'Ork. y. Jlpblic 131111;le,

JZ Sft does 11ft .ute vbfthu it. ..... ita equal probcUon
cla1a OD ~e "ederal or ltat. constit.utioD. Bov.ver, 'the Eleventh
circui1: COUrt of Appeal. haa recovniled 'that. under t:!le Georqia
Conn11:u1:1on, equal prot..ction analysi. applied a econaaic
requlat.ion turn. on a rat.ional ba.i••tandard aligned vi~ federal
equal protection analy.ia. _, 'il",r.*ein y. CjViMe** IOOi tl1

Autherity, .11 F.2d 1510, 1515-" (1"') •

• 1



Gemme, 713 F.2d 1010, 101. (Ith cire 1"'). Moreover, there i ••

presumption of conatitlrtionality under equal protee'tion analy.i. if

the local economic regulation
:

1. rationally related to a le;itwte atate
intere.t. ••• Rational ba.i. for an
economic regulation i. e.tablished easily and
accorded ainiaal .crutiny. ••• In loca1
aconomic regulation, vide latitude 1. viven to
the fiovernmental entity and only • -wholly
.r~itrary act- overrww equal protection
rational basa.

lilY'rat.in Ye Gyinn.tt 'plpital AutbQrity, .11 7.2d 1560, ~5'.

(11th Cir. 1"') (citation. omitted). lU &.1aR, cartQn stat·I Mute

%D'· CO. y. ADd.r'PD, 741 7.24 '13, I"~ (11th eire 198.).

In applyinq the rational ba.i••tanc!ard to te.t local econc=ic

regulation for equal protection flawl, it hal been held ~at a

wdi.tinction [that] reflectl the reality of the .arketplaca [il]

'therefore • • • not funCSamentally irrational.· Aipeia.ion d.

C:p1Dpp.itpr., y. Copyright Ipyalty nibsn,l, 151 7.2d 3', "2-.3 (2nd

cir. 198').

~e vide latituCSe viven to state. to regulate thair local

economies undar their police power. extenda to vivin; leeway to

detanine the orCSer and 1:1m.n9 of how it vill attack a perceive'"

pr=l_. '!'he United Stat.. Sup~ court, in In orl.anl y. puk.,

472 'D.8. 297, 303, ., ••ct. 2513, 41 L.Z4 24 511, 517 (1"1),

concluded ~1:.

[l]eqialaturea aay btplaent uaeir provr"
etep by atep • • • in auch econoaic area.,
adoptinv regulations that only partially
..eliorate a perceived evil an4 deferr!ftV
complete e1ia1nation of 'the evil U» future
requlationa.



Assor", Minn. AI' 'n pt Ht.l~b Car. y. Minn. PCp;. ;: PMlic

!e1tlr., 742 F.2d 442, ~4' (Ith eire ~"4) (WConsist.nt vith .qual

prot.ction principl•• , a l.;i.latur. may d.al vith a pro~l.. on•

• t.p at a till., ad4%'•••1ng- 'that part of 't.h. problem vh1c:b ....

1Ioat ••rious • • • or it .ay a.l.ct but en. pha.. of a ~iald of

~us1n••• activity for r.gulation whil. n.gl.cting the others. W)

(Citationa amitt.d).

Equal prot.ction uncl.r a rational baai. 't••t do.a not raqW.r.

-that the cla••ificationa choaan by gov.rnm.nt 'to attack a percaiv."

problem b. p.rf.ct, .ath...tically pr.ei.. or vaaranta.d net 'to

r ••u1t in any in.quality.

Th. probl._ of gov.rna.nt ar. practical on.a
anCS .ay ju.tify, if th.y do not r.quir., rou9h
aeco_edationa - illogical, it .ay lMa, and
un.ci.ntific. A atatutory 4i.crillination vill
not b. ..t aa1d. if any atat. of facta
r.a.onably .ay b. conc.iv.d to justify it.

• • •
• • • t'1')h. Equal Prot.ction elau.. doe. not
r.quir. that a Stat. mUlt choo•• Mbt.en
attacking .v.ry aapact of a problem or not
attacking the probl•• at all. It i. enougb
that the Stat.' a action b. rationally »a••4
and fr.. froa invidiou. di.crimination.

pandridq. y. Willia•• , 317 V.S. 471, 4.5-4.6, 10 S.ct. 1153, 25

L.Ed.2d .'1, 502-503 (1'70).

oai'tt.d).

B. Applic;a~fQD Af Lay 1;A 1jb' ram
%D 'th. c:o-.ia.lon'. view, ~. facta cl.arly DOW 1:hat no on.

al•• is .iailarly .it.ua~ t.o Sft. '1'0 -91ft vith, ~. unlvU'l' of

'thoa. ¥bo could po.aibly INa .ia1larly aituat.d t.o Sft 1. _11. It

i. limit.d to local exc:baJ'a9' caapanl••, for only such enUtl.. bav.



even 'the potential opportunity and incentive to u.e 'their aenepoly

control evar ~e local telephone ~etvork to defeat competition in

'the ES aarket. However, 'three circUastance. di.tinC;Uiah 1ST' from

all other Geerqia local eXchange companie.: (1) only In has 1»een

adjUdged by the antitrust court and the FCC to actually have the

opportunity and incentive to 1»ahave anticompetitively in the ES

lIlarket (ba, Part III.A. and S.) f (2) only SST ha. been the .ubject

of complaints to that effect with re9ard to .its current actual

behavior in the Georqia VMS .arketf anc! (3) only sn'. opporbmity

and incentive fer ant1ccmpetitive behavior and actual

anticempetitive behavior ha. been factually proven to the

Commi••ion.

'!'he dec1.1on to control SBT'. current pre.ence in the ES

warket i. a .atter of the Commi••ion'. economic rec;ulation of a

1Il0nopoly telephone utility subject to its juri.diction and

authority, for the purpo.e of protecting competition in 'the U

:aarket and protecting the economic intere.t. of the Itate. Eftn if

'there were others similarly situated to SBT, the deci.ion to

control SBT'. pre.ence in 'the ES .arket, arguably reflectin; a

distinction between 1ft and other local exchange coapanie., i. a

di.tinction that refle=- the reality of the urketp1ace. While

there are 3' local exchange cCllPanJ.e. in Geor;1a, IBT deminate. the

local eXchange arana, controlling .cae lot of all the local acce••

line. in Georvia. ~e r ..li~ is that SlIT'. " ..e recovn1t10n anc!

aarkat pre.ence aake it 'the cenua1 local exc:b&ftCJe COIIP&nY player

with respect ~ the f1edg1in9 ES _rket. -:he eo--i.s1cm'. deci.10n



to control SST'. pre.ence in the ZS ..rket in ordar to proaota

development. of • completely competitive ZS ••rket i •• legitimate

Stata requlatory 90al. Focuainq on SST first, and eaploy1nq the

...na CSe.cri))ed in this orcSer t.o prevent and detar anticc=patitive

~aviar, are atep. rat.ionally related t.o that. leqit.ta&t.a 90al.

Cartainly, .alectinq SST for init.ial inve.t.igat.ion anc! action i.

rat.ionally ralated to that. 90al.

Zqual protection doe. not. require t.be eo.ai••ion to

inve.t.igat.e and centrol all local exchange ee-pani.. (ragarding

anticcmpat.it.ive bahavior in tha ~ .arket.) .imultanaously.

Conai.tant. with equal prot.ection principle., the Commi••ion .ay

a't.'t.ack one a.pect of this probl_ at a t.ille. SST has not .hown,

aneS ineSaad. could. no't. ahow t tha't. 'tha Commi••ion viII not. inve.t.lqat.e

aneS can'trol other alleqed. local axc:hanq. companie.' ant.icoapetitiv.

~ahavior in the ES market whara it i. brought. t.o the c==i••ion'.

at.tant.ion a. has SBT'. practica vith reqard to K_oryCall- .arvica.

V%n.

rmpnr;s lIP COtu:UlJXQBI or lAC·
UH AlP WjtlUTOBY PQRCX

BasecS upon "the ent.ire record in thi. ca.e, includin, tnat. not.

11lUt.e4 1:0 1:.he Iq)ac1f1c ..t.t.ers recit.ed in 1:h1. order, the

emmi••iOft ..k_ t.be follovin; fiDdinV. and conclusions of fact,

law and r8plat.ory policy.

1.

~e cc=ai••ion f1nda and conclude. t:taat x-oryeall- 18 an

in-traatate telecCllll1micat1ons .ervice over vt1ic:h 'the eaai••ion ..y

a5



exerci.e ita requlatory authority. ba, section II, incorporatet!

herein ~y reference.

2. :

~e cOllmi••ion ~int!. ant! conclw:1e., by virtue of 1:aking

admini.trative notice of ~e relevant faderal court deci.ions in

'the AT''!' div••titure ca.e, that .inc. 1982 'the United State.

~i.trict Court ~or the Di.trict of Col~ia ha. continually ~cund,

.in 'the context of applying th. federal antitrust lava and .in th.

context of exerci.ing ita respon.~ility to vei;h public ~efit

and harm under 'th. ~ey Act, that:

a. ~. BOca po••••• monopoly control over local telephone

.a:vic.1

b. Bee monopoly control ov.r local talephone .arvic. Viv

~e BOca the opportunity and incentive to impede

c02llpetitionl

c. Hi.torically, BOC opportunity and incentive to impacta

competition through it. .onopoly control of local

'telephone .y.'t_ has been aanife.ted by auch actions a.

(1) di.crimiDatinv a;ainat ccmpatitora by danyinv,

dalayinv or otherwi.e impecting acce.. to t.taa local

ftat;vork botUuecJt, (2) cro••-subsidizin; cc.petitiva

.e:vice. vith aonapoly .ervice ravema_ aDd/or improperly

cbarvi.nq expense. and inve.taant of ca.petiti.e .arvice.

u aonopoly ntepayera &DrS (3) exploitiDg aarket1nv

advanuV_ 81:_1"9 ~roa tha BOCa' local axc:bange

aonopoly position.

Ie



Iaa, Section III.A, incorporated herein by referance.

3.

~e Commi••ion find. and co~cludes, by virtue of ~nq

administrative notice, that ~e rederal Communications Commis.ion

("FCC") in December, 1."3 and in June, 1'8~ found ~t, in order ~o

insure that BeC provision of enhanced .ervica. viII Dot l ..d to

unraasonabla rate. bacause of improper cost .hifting or diminish

ccm.patition in the provision of enhancad .ervices i)ecausa of othar

anti-compatitive practices, SOC provi.ion of enhanced .arvic.. aust

be performed throuqh a .eparate .ubsidiary. ~e FeC found that

.tructural .aparation would assist control of ~e BOC.' ability to

cro••-sub.idize competitiva offerinq. and tha BOC.' ability to

discriminate in tha intarconnaction of competitor.' offar1np.

au, Saction I11.8, incorporatad harain ):)y rafaraftce.

~.

-:ha Commi••ion fin4. and concluda. 'that durin; 'the trial

pariod for Memorycall-, SST u.ed its aonopoly control of the local

sarvica natwork to impeda competition in the VMS urkat by denying

M.aoryCall- compatitor. appropriate and fair accaa. to tha local

.arvica network. J.aa, Saction III.C.l, incorporatad harain by

raferenca.

5.

ft. co.ai••ioD finds and conclud.. ~~ dur1n; 'th. trial

period for Jf_oryCall-, 8ft ua.d iu acmopoly conuel of iU local

'talephone .ervice aparationa, includ1Dq apac1fical1y ~ Dot

limited to ita aODopoly ••rvic...rketin; aDd b1111D9 operations,

.,



to impede competition in the VMS market. JAa, Section III.C.2,

incorporated herein by reference.

,.
~e Co:mission finds an4 conclude. 'that substantial ~ssu.s of

predatory pricing and cross-subsidy have been raised with respect

to Memorycall- and 'that SST has failed to .how by reliUlle evidence

'that the price charved by it for MuoryC&ll- is a just an4

rea.onable rate, free fram predatory pricinv and cross-subsi4y.

Iu, Section 2%I.C.3, incorporated herein by reference.

7.

~e Commission finds and concludes 'that SST ha. the

cpportunity and incentive to uae ita aonopoly control of 'the local

.ervice network and operations to impede competition in 'the VMS

market. au, finc!inqs and conclusions numben 2 throu;h , herein,

hereby incorporate4 by raferanca.

I.

'1'ha commission find. and conclude. that SST has in fact uae4

its monopoly control ot t:ha local servica network and operations to

impeda competition in the VMS .-rkat. _, findinvs and

conclusions ~u:mbers .. 'throu;h , herain, hareby incorporatad by

referenca.

I.

'!'ha COIIIIiasion finda and conclude. that the replatory policy

it wishaa to paraue, which policy it a1ao finda and conclud.. ia a

fair,. just and appropriata requ1atory policy, ia 'to praaota 'tha

developlant: of the intraatate WS IlU'kat "too ita efficient,

••



ccmpet.itive axtraae.

reference.

ba, SeC'tion IV, incorporated berain by

10.

~e CClQli••ion fint!. ant! conclut!e. that s81". opportunity anc!

incentiva 1:0 u.a it.••onoPOly cont.rol of t.ba local .ervice nat.work

anc! operat.ions to 1mpe4e compet.ition in t.be VKS ..rkat., and Sft'.

aC'tual u.e theraof for that. purpo.e, fru.uata. at.ta1naant of tba

ccmmi••ion '. raVU1atory policy of proaotinv devalopant. of t.ba

int.ra.tat.e VMS aarkat. t.o i t.a afficient., compat.it.ive axtr_a. ~a

Commi••ion furthar fineS. and concluda. t.bat. s81". opportunity aneS

incant.ive to u.e, anc! aC'tual u.e of it.••onopoly cont.rol of tba

local .arvica natwork and operat.ions t.o impede compat.ition in the

~ .arket. vill continue unl... effactive r.qu1atory control. ara

dav.loped and impl_ant..d to pracluda and/or datar aucb

anticcmpat.itiva behavior.

11.

'1'ha e==1••ion find. and conclude. that in order 'to halt. SST'.

opportunit.y and incant.iv. t.o usa, and aC'tual u•• of it.••onopoly

conuol of the local .ervice n.tvc:lrk and oper.tions t.o impeda

cc:pat.it.ion in the VKS ..rut., and t.o prot.eC't the developmant. of a

completely coapat.itive VIIS urkat. (includ1n9 Protact1n9 individual

VMS compa't11:on) until 11: can becaaa .alf-requ1at1nv, it 1. proper

1:0 place Sft'. u1al offar of KaoryCa11- on a 1:aporary freez.

unt.il 1:.h. appropriate nplat.ory ccmtrol. can be developed and

Ulpl_an'ta4 t.o preclude and/or dater Sft'. antiCOJlP8t1tiva behavior

in the VKS ..rat.

••



12.

':he eoai••ion fln4a and conclude. that SIT'. opportunity an&!

incentive to u.e, and actual u.e of it. monopoly con~ol of ~e

local .ervice network and operation. to impede competition in ~e

'VKS market has cau.ed and will continue 'to cau.e .JJmIediate and

irrepar~le harm to development of a campletely competitive VMS

1ULrket and to individual VMS Compet.it.OR.

13.

~e ccami••ion find. and conclude. that any ha~ to SM' 'that

might result from the temporary freeze of SM". trial offer of

Memorycall-, 1. outweighed by 'the immediate and irreparable harm

SM". uncontrolled pre.ence in the VMS market. cauae. 'to the

development of a completely competitive VMS market and to

individual VMS competit.or••

14.

The Commi••ion find. and conclude. that prot.ection of SM".

ratepayeR, promotion of development of the VMS market t.o • .ta;e

of complete compet.it.ion and protection of 'the .tat.e '.

telecommunication'. infra.tructure and economy requir•• that SBT'.

trial offer of Memorycall- be teaporarily frozen while appropriate

requlatory conuol. are de.igned and !apl..ented. ~e COD1••ion

further find. and conclude. 'that such control. 1l1dt. be de.igned and

implemented em _ pemanant b••1. until 1:he VMS aarket reache. a

s'tave of c=splet.e coapetitiOD vbere it can .elf-requlate SM'·.

pre.ence in "the VMS IlarJtet, Dctvith.tandin; Sft'. oppo~~ and

incentive to u.e, and _=ual uae of ita monopoly co~l of "the

'70



local .ervice network and operations to impede competition in the

VMS market.

PJU)IIXlq 'Plpgg.

WHE:RE!"ORE, ba.ed on 'the ~1nd1n9. and conclu.ions ot fact, law

and rac;ulatory policy a••tat.ed and supported herein, it is

01U)ZJtZZ), that Sft's authority 'to offer xaaoryC&ll- .ervice on

• -trial ba.i. i. herey 'taponrUy frozen, .uch 'that 1ft'.

provision of HaaoryC&ll- .ervice is t.aaponrily re.tricted 'to'tho.e

cu.tomer- Who have actually .~scr1bed to X_oryC&ll- service on or

1:»efore 'the date of this Order.

OJmZUt) 7tTIl1'D1t, 'that Sft shall f11e a ccraplete coat of

.ervice stuc1y, incluc1int; all vorkpapera in .upport 'thereof,

daaon.trating that the price of HnoryCall- i. just and rea.onable.

OJmZUI> l'VlttI'DJt, 'that 'the C02IIJl1ss10n .hall des19ft and

impl...nt ~equlat.ory control. in accordanc. with 'the discussion 1n

Section V herein, at. Which tbae the temporary ~r.eze of laT'.

of~rin9 of Me.oryc:all- ••"ice shall be reexamined !)y 'the

Cc=:miasion.

OJt%)ZUI) 7n'fDa, 'that ~ comaission aha11 apply 'the

regulatory ~n.aevorJc testified 'to by the co-i••ion .taf~ in 'thi.

ca.e a. 'the general .eana of reVU1at.inv S"'·. provi.ion of

.aaoryca11- .ervica.

OCZUD 1'DJl!'Da, that 1ft conjUJIction viUi applyiftt; 1:11.

ngulatory froework te.tified 'to tJy the Comd••ioft 81:&ff in this

ca.e, t.he c:e:=u..aion ahall develop a .tandard for detemining when
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· ,

th. \lXS aark.t. haa reached a .tag. of ccmplet.e coapatit.1on, .0 'that

'the C==i••1on ..y entertain 'the prospect. of ~u11y dera;u1ating

6ft'. prov1.icn of Kaoryeall- .ervi-ce at the .arl1e.t. appropriat.e

juncbzra.

OJU)ZU%) ftJ'M'Da, 'that. jurisdiction avar 'this proceeding is

axpra••ly ratained ~or 'the pu%Po.e of ant-ub, .uch further order

or ordara a. the Commi.sion ..y d... proper.

CJU)ZUI)~, 'that. a .otion for nconaidarat.iOl1, rehearing

or oral argaaant .hall not st.ay ~e effectiveness of ~s Order

unle.. expres.ly .0 ordered by 'the c:maa1s.ion.

~e u»ova by order of the commi••ion in Admini.trat.ive ....ion

on May ~1, ~JJ1.

DATE
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